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STATEMENT OF POSITION OF THE STATE 
OF WASHINGTON 


: The State of Washington has secured permis- 
'sion to intervene in this action in its sovereign ca- 
pacity and to protect vested water rights of certain 
of its citizens which have been adjudicated in its 


courts. 


The opinion of the trial court reported in 124 F. 
Supp. 818 contains an exhaustive and complete 
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statement of this case. For the convenience of the 
court the entire opinion is printed as Appendix A 
to this brief beginning on page 19. The State of 
Washington feels that the learned trial court was 
correct in all particulars and submits that the judg- 
ment of dismissal should be affirmed. 


The state approves and adopts the points, argu- 
ments and authorities contained in the brief of ap- 
pellee, Ahtanum Irrigation District. 


Appellant, United States of America, seeks to 
deprive patentees of lands lying north of Ahtanum 
Creek of water rights which they have enjoyed for 


over half a century, and in so doing seeks to repudiate 


or disregard a solemn agreement of May 9, 1908 
C2 Se 


The trial court correctly held that this could not 
be done. 


CONCISE STATEMENT OF THE CASE 


The trial court held that as a result of the Treaty 
of 1855, there was a reservation of the use of some 


waters of the Ahtanum Creek (Appendix A, p. 38), . 


although only the right of fishing was expressly re- 
served (R. 20). 


While this reservation was extremely limited, 
the court was confronted with a solemn agreement 
entered into on May 9, 1908, with the authority and 


approval of the secretary of the interior who was au- — 


thorized to limit the water rights of Indians on the 
reservation. 


; 


| 
} 


: 
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THE AGREEMENT OF 1908 WAS VALID AND 

FAVORABLE TO INDIAN CLAIMANTS 

A dispute arose between the white citizens, to 
whom lands lying north of Ahtanum Creek had been 
patented and who had acquired vested rights to prac- 
tically all of the water in Ahtanum Creek, and the 
Indian Service when, about 1904, the Indian Service 
started what is now referred to as the main ditch 
which would deprive the white settlers of the ancient 
water rights to which they claimed to be entitled 
for. 415). 


An action was started in the state courts for the 
purpose of settling the division of water between the 
Indians, whose reservation ran along the south side 
of Ahtanum Creek, and the white settlers on the 
north side of the creek (Ex. 8). 


The Indian Service engineer was a defendant in 
this action. He was represented by the United States 
attorney at Spokane, who appeared in the action but 
suggested the necessity of a Federal court proceed- 
me (Bx. 11-1138 ‘T’). 

A form of bill in equity to be filed in the Federal 
court was approved by the attorney general of the 
United States on July 30, 1907 (Ex. 11-14). On 
August 12, 1907, the United States attorney at Spo- 


_kane received a wire from the department of justice 


to withhold the filing of the government’s proposed 
bill in equity (Ex. 11-17). 


At this point the Honorable James R. Garfield, 
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secretary of the interior, requested the department 
of justice to hold the matter in abeyance pending a 
settlement thereof (Ex. 11-113 ‘“A”). Secretary 
Garfield made a trip to Yakima and, after conferring 
with all parties, became thoroughly convinced that a 
permanent settlement of the controversy should be 
made by agreement, rather than litigation (R. 546- 
548). 

He therefore sent chief engineer Code of the 
Indian Service to the Yakima reservation with in- 
structions to secure an agreement for a division of 
the flow of Ahtanum Creek based upon one-third to 
the reservation side and two-thirds to the nonreserva- 
tion side, but if that basis could not be secured, then 
the agreement should be based upon the amount of 
irrigated acreage on both sides of the creek (Ex. 
11-23). 

It was the position of the white water users at 
the meetings which ensued that the water of the 
creek should be allotted in accordance with priority 
of appropriations, in which event the Indians on the 
reservation side would have received but a very 
small share representing certain rights which had 
accrued to some of the riparian Indian ranches in 
the narrow strip of bottom land adjoining the main 
channel. As a matter of compromise it was finally 
agreed that the white water users to the north of 
Ahtanum Creek should give up one-fourth of the 
flow of the stream to the Indians. This was accepted 
by the government and the Indian representatives 
and became the basis of the agreement of 1908. 


a es 
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As a matter of fact, this settlement was very 
advantageous to the Indians. At the time of negotia- 
tions they had 1,224 acres of reservation land under 
cultivation and expected to cultivate about 1,500 
acres. The white settlers claimed that there had been 
at least 7,000 acres of land north of the creek re- 
claimed and irrigated (R. 554). Chief engineer 
Code’s report of October 17, 1907, to the secretary 
indicated that the irrigated acreage of Indian lands 
south of the creek was 1,500 acres, and that the non- 
reservation irrigated acreage north of the creek was 
5,900 acres (Ex. 11-6). Nevertheless, the agreement 
was consummated on the basis of 25 per cent of the 
flow of the creek to the Indian lands south of the 
creek and only 75 per cent of the flow of the creek to 
the nonreservation lands north of the creek. 


This agreement entered into in the utmost good 
faith was ultimately approved by secretary of the 
interior Garfield and the commissioner of Indian 
affairs (Exs. 11-25 and 11-26), but only after powers 
of attorney as specifically required by secretary Gar- 
field, which would authorize the signing of the agree- 
ment on behalf of the water users north of the creek 
as a permanent settlement, had been obtained (Ex. 
mi-113 “L’’)., 

The agreement was signed by chief engineer 
Code on behalf of the United States and by the water 
users’ committee duly constituted as required by the 
secertary of the interior on May 9, 1908 (R.555) and 
on June 30, 1908, was approved by Frank Pierce, 
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first assistant secretary of the interior, after having 
been specifically approved by the office of Indian 
affairs (Ex. 11-28). 

The agreement was duly recorded in the office 
of the auditor of Yakima County (R. 128). 


Notwithstanding the fact that the 1908 agree- 
ment was entered into with the knowledge that there 
was water under said agreement for not more than 
2,000 acres of reservation land, the Indian Service 
continued to construct ditches for the irrigation of 
additional lands, riparian and nonriparian, so that 
in 1915 ditches had been constructed making it pos- 
sible to irrigate 4,968 acres of reservation land, if 
water had been available (R. 129 [10]). In so doing 
the Indian Service must have planned to use water 
from another source, and it is stipulated that it was 
possible from an engineering and physical stand- 
point to divert water from the Klickitat River, which 
rises on the reservation, to the Ahtanum Valley to 
supplement the flow of the Ahtanum (R. 129 [14]). 

On January 15, 1919, the Honorable E. B. Mer- 
ritt, assistant commissioner of the office of Indian 
affairs, department of the interior, wrote to Mr. 
Marvin Chase, state hydraulic engineer, at Olympia, 
Washington, as follows (Ex. 13-J): 

“The office is in receipt of your letter dated 

January 7, 1919, in further reference to the con- 

tract between the United States and numerous 

water users along Ahtanum Creek, dated May 9, 


1908, and approved by the First Assistant Sec- 
retary of the Interior June 30 of that year. 
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“Supervising Engineer L. M. Holt has been 
directed to carry out his operations on behalf of 
the Government in accordance with the terms of 
the aforesaid contract. In view of your earnest 
protestations with respect to this matter, the 
Office feels that it is justified in asking that you 
shall take such steps with respect to the white 
water users, who are parties to this contract, as 
may be necessary to require them to carry out 
their part of this agreement as scrupulously as 
the Government shall be expected to do.” 


Thereafter proper statutory proceedings to ad- 
judicate and limit the rights of the water users in 
Ahtanum Creek were taken as requested. These 
culminated in the decision of the supreme court of 
the State of Washington on April 27, 1926, In re 
Ahtanum Creek, reported in 1389 Wash. 84, in which 
the court said (p. 88): 


“Twenty-five per cent of the water of the 
streams is owned by the United States, and con- 
trolled and administered by the Indian Bureau 
for the use and benefit of Yakima Indian lands 
under irrigation, leaving seventy-five per cent 
of the waters to be adjudicated herein.” 


It is stipulated that the United States govern- 
ment had knowledge that the State of Washington 
was adjudicating the waters of Ahtanum Creek in 
the foregoing proceeding, and that the United States 
had an opportunity to appear therein but decided 
against such appearance (R. 128 [7]). 


The State of Washington takes the position that 


| this adjudication is final and binding on all parties. 


WZ: 


The United States has never given formal notice 
to the State of Washington that either the agree- 
ment of 1908 or the adjudication of 1926 was not 
binding. 

Notwithstanding the commencement of this ac- 
tion, the United States had accepted the benefits of 
both the agreement of 1908 and the adjudication of 
1926 and is still accepting those benefits. 


There is therefore no basis in fact for the argu- 
ment of the United States summarized on pages 20 
and 21 of its brief, and particularly for the state- 
ment or inference that the agreement of 1908 was 
entered into by unauthorized subordinate officials of 
the department of the interior. It was in fact exe- 
cuted with the approval of the secretary of the in- 
terior and the cooperation of the attorney general of 
the United States. 


APPELLANT UNITED STATES SEEKS MORE 
WATER THAN IS CARRIED BY THE RIVER 
IN LOW-WATER MONTHS 

Appellant apparently seeks not only to ignore 
the agreement of 1908 and the state adjudication 
under which it is still receiving benefits but, in at- 
tempting to secure enough water to irrigate addi- 
tional lands, asks this court to give it more water 
out of Ahtanum Creek than will be found in it during 
the low-water months. 


In Paragraph XII of its complaint (R. 8-12) 
appellant asks for a total of 38.40 cubic feet per 


ne 

second of time of the waters of Ahtanum Creek and 
its tributaries during the month of August of each 
year. This amount is itemized as 37.70 cubic feet 
per second in the main channel, .39 cubic feet per 
second at the headgate of canal # 1, .09 cubic feet 
per second at the headgate of canal # 2, .19 cubic 
feet per second at the headgate of canal # 3, and 
.03 cubic feet per second at the headgate of canal 
ee A. 

Appellant’s demand is apparently based upon 
the amount of land it wishes to bring under irriga- 
tion regardless of the supply of water. In any event 
appellant asks for a total of 38.40 cubic feet per 
second of waters of Ahtanum Creek for the month of 
August of each year. This would equal 2,304 acre- 
feet for the month of August. 

The amount of water in the river for the month 
of August for previous years may be ascertained by 
reference to Appendix B to be found on pages 75-77 
of appellant’s brief. For the year 1931 Appendix B 
shows that there was in the north fork of the 
Ahtanum Creek during the month of August a total 
of 640 acre-feet and in the south fork of the Ahtanum 
a total of 219 acre-feet making a total of 859 acre-feet 
in Ahtanum Creek for the month of August 1931. 
(Appellant’s claim is 2,304 acre-feet for each year.) 

Moreover, during the month of August 1931 the 
maximum number of cubic feet per second for any 
day was 16, and on certain days of that month there 
was a minimum of 12 cubic feet per second (appel- 
lant prays for 38.40 cubic feet per second). 
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Similarly, during the month of August 1946, 
there was a total in both forks of Ahtanum Creek 
of 1,986 acre-feet with a minimum of 25 cubic feet 
per second for that month, and for the year 1947 we 
find that for the month of August there was a total 
of 1,686 acre-feet (2,304 claimed by appellant), with 
a minimum of 24 cubic feet per second (388.40 
claimed by appellant). 


THE ADJUDICATION OF THE WATERS OF 
AHTANUM CREEK BY THE STATE OF 
WASHINGTON BINDS APPELLANT 

The State of Washington, exercising its juris- 
diction to adjudicate property rights of all persons 
within its boundaries (Pollard v. Hagan, 3 How. 212, 
44 U.S. 212, 11 L. Ed. 565), adjudicated, limited 
and fixed the rights of all parties to the waters of 
Ahtanum Creek in the year 1926 (In Re Ahtanum 
Creek, 189 Wash. 84). 


By this decree the United States was recognized 
to be the owner of 25 per cent of the waters of said 
ereek for the benefit of the owners of land on the 
reservation south of the creek. 


This adjudication was by proceedings in rem 
under the water code of the State of Washington, 
RCW 90.04.020 et seg., and were taken with the 
knowledge of the United States government which 
had an opportunity to appear therein but decided 
not to (R. 128). It was in effect taken at appellant’s 
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suggestion (Ex. 13-J “A’’), and with the assurance 
of the Federal government’s cooperation as long as 
the rights of the Indians were not infringed (Ex. 
13-a). 

The State of Washington issued certificates of 
water rights to the various claimants whose rights 
were adjudicated. These certificates are evidence of 
title. Should plaintiff be allowed to prevail in this 
ease, these titles would be destroyed and the state’s 
system of water titles based upon decrees of the 
court destroyed. 


THE SECRETARY OF THE INTERIOR HAD 
THE POWER AND AUTHORITY TO EN- 
TER INTO A BINDING AGREEMENT 
LIMITING THE WATER FOR BOTH RES- 
ERVATION AND NONRESERVATION USE 


The evidence is overwhelming that the parties 
acted with the utmost good faith in making the agree- 
ment of 1908 limiting rights in the waters of Ahtanum 
Creek. The secretary of the interior, in making this 
agreement, did not in any way abrogate or modify the 
Treaty of 1855. He merely secured for the United 
States as guardian of the Indians a very favorable 
determination of the amount of water reserved for 
their use. It was a determination of the extent or 
boundary of rights and well within the authority of 
_the secretary of the interior. Lattimer v. Poteet, 14 
Pet. 4 (U.S. 1840). 

Title 5 and 6, U.S. C. A., § 485, delegates to the 
secretary of the interior ample authority to enter 
into the 1908 agreement. It reads as follows: 
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“The Secretary of the Interior is charged 
with the supervision of public ES Lee relating 
to the following subjects: * * 

“10. Phe Indians, ~~ * "= 


The secretary of the interior is empowered by 
this statute to direct and supervise all the public 


business of the United States relating to the Indians. 
Buster v. Wright, 185 Fed. 947. 


Title 25 U.S. C. A. § 2, under duties of the com- 
missioner, provides that the commissioner of Indian 
affairs shall, under the direction of the secretary of 
the interior, have the management of all Indian 
affairs. The limiting agreement of 1908 was ap- 
proved by both the commissioner of Indian affairs 
and the secretary of the interior. 


Title 25 U.S. C. A. §§ 381 and 382, are cited in 
the brief of appellee, Ahtanum Irrigation District, 
with cases which would sustain the authority of the 
secretary of the interior to enter into the agreement 
of 1908. These cases will not be repeated. Inter- 
vener wishes to point out, however, that the attorney 
general of the United States in effect approved the 
settlement made by the secretary of the interior by 
directing the United States attorney at Spokane to 
refrain from filing an action in the United States 
district court while the settlement was being con- 
summated. 


LZ 


THE SECRETARY OF THE INTERIOR NOT 
ONLY AFFIRMED THE 1908 AGREEMENT 
BUT THEREAFTER DETERMINED IT TO 
BE VALID AND BINDING 


The secretary of the interior necessarily made 
an administrative interpretation of the validity of 
the limiting agreement of 1908 in deciding to enforce 
the same and inviting the State of Washington to 
do likewise. 

The state in adjudicating the waters of Ah- 
tanum Creek also construed the limiting agreement 
of 1908 as valid. 

Detailed references in the brief of appellee, 
Ahtanum Irrigation District, showing the adminis- 
trative construction in the office of the secertary of 
the interior that the agreement of 1908 was valid 
will not be repeated in this brief. 

Counsel for appellee, Ahtanum Irrigation Dis- 
trict, have also pointed out that arrangements made 
by the government to secure additional water for 
the Yakima Indians are predicated upon the validity 
of the 1908 agreement and in effect bar appellant’s 
present attempt to abrogate this agreement. 


APPELLANT IS NOW ESTOPPED TO DENY 
THE VALIDITY OF THE AGREEMENT 
OF 1908 


The United States in this proceeding is ad- 
mittedly acting in a proprietary capacity, rather 
than as a sovereign, and is subject to all of the rules 
of estoppel and laches. U.S. v. Beebe, 127 U. S. 338. 
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The State of Washington believes that these 
principles apply and adopts the argument of Appel- 
lee, Ahtanum Irrigation District, particularly call- 
ing attention to the case of U. S. v. West Side Irn- 
gating Company, 230 Fed. 284. 


GRANTING OF ANY RELIEF TO APPELLANT 
WOULD BE A DENIAL OF THE SOVER- 
EIGNTY OF THE STATE OF WASHING- 
TON 
When the State of Washington became one of 

the sovereign states of the United States of America 
it authorized the Federal government to appropri- 
ate sufficient waters for its needs (p. 728, § 66, Laws 
of 1889-90). The United States did not appropri- 
ate any of the waters of Ahtanum Creek but did 
acquire the right to 25 per cent thereof by virtue of 
the agreement of 1908 treated as valid by the sov- 
ereign state. It cannot now in this action limit the 
state’s sovereignty nor take from nonreservation 
water users rights which the highest court of the 
state has adjudicated belong to them. 


It is respectfully submitted that the judgment 
of dismissal entered in this case should be sustained. 


Respectfully submitted, 


DON EASTVOLD, 
Attorney General, 


EK. P. DONNELLY, 
Assistant Attorney General, 
Attorneys for Intervening Appellee, 
State of Washington. 
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APPENDIX “A” 


Opinion of the HONORABLE JAMES ALGER FEE 
Reported in 124 F.. Supp. 818 


UNITED STATES 
V. 


AHTANUM IRRIGATION DISTRICT, et al. 
No. 312 
U. S. DistRicT CouRT E.D. WASHINGTON S.D. 


March 7, 1953. Amended January 18, 1954 
Supplemental Opinion January 18, 1954 
[ The text of the opinion begins on page 823, Volume 
124, F. Supp. Succeeding pages are indicated in 
brackets. | 
*[823] 
* JAMES ALGER FEE, District Judge. 


By the Treaty of 1855, the Yakima Indians 
ceded to the United States all their rights in a larger 
expanse now included in the State of Washington and 
reserved a smaller area for their own use. For them 
the United States became trustee of this land. The 
north boundary of the reservation ran along Ah- 
tanum Creek, but did not include the stream.© The 


@)12 Stat. 951. It is obvious, notwithstanding doctrines of in- 
ternational law relating to treaties of civilized nations and notwith- 
standing the domestic common law of the states or of England 
relating to the thread of the stream, which the Indians certainly 
did not understand, that neither the Indians nor the white negotiators 
considered the water of any value except for fishing and for the 
limited domestic and stock uses of that date. The stream was not 
considered an important asset to the reservation as a whole or to 
any particular parcel of land at the time. The attempt to read 
current demand for water into the language of this treaty is to for- 
get the events of a hundred years of history. 
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bulk of the water there comes from a branch which 
has its source upon what were then by that cession 
public lands of the United States. During the ninety- 
seven years since the treaty, numerous persons, de- 
fendants here, have acquired lands north of the res- 
ervation by patent from the United States. Both 
before and after the issuance of patents, these own- 
ers and their predecessors made beneficial use of 
the waters of the Ahtanum upon various of these 
parcels of land and now possess water rights appur- 
tenant thereto. After 18738, there was considerable 
water appropriated therefrom by the whites, and 
some was appropriated for Indian lands. Some few 
years later, Washington was admitted as a state, 
25 Stat. 676, 26 Stat. 1552. After the admission, 
appropriations continued both north and south of 
the Ahtanum until more was claimed than flowed 
therein at low water stage. When governmental 
agencies finally became impressed with the oppor- 
tunity of reclamation of western lands, under fed- 
eral control, this feature led to conflict. 

However, in 1908, an agreement was made by 
government agents and representatives of white 
owners dividing the water between the reservation 
and the lands beyond.® Still later, at the suggestion 
of the government, the rights of the users upon lands 
off the reservation were fully adjudicated by the state 
___ @ This agreement, dated May 9, 1908, and signed by W. H. Code, 
by Fran Pierce, First Assistent Secretary’ of the Tnterign aaa 
representatives of the users of water situated north of the boundary, 


was recorded in the office of the Auditor of Yakima County, Wash- 
ington, in Vol. 72 of Deeds on page 35. 


a 
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courts. The Indian lands involved had been allotted 
in severalty and were held individually by trust pat- 
ent, and the Indian nation, as such, ceased to have 
*[824] 

rights therein. A great number of these *allotments 
have been patented in fee and are now owned by 
whites. Water is furnished to such lands by a ditch 
originally constructed to carry the share of the 
waters of the Ahtanum set aside for the Indians by 
the agreement above referred to. In 1947, the gov- 
ernment brought this proceeding to obtain the en- 
tire flow of the Ahtanum for the Indians. The 
whites who claim waters north of the boundary are 
made defendants, as well as the successors of the 
Indian allottees on the reservation. The claim of the 
government set up by the complaint is that by the 
treaty there was reserved for the Yakima Indian 
nation the right to all the water of the stream for 
use upon lands included in the reservation. 


When the United States, by the Act of July 26, 
1866, 14 Stat. 251, and subsequent legislation, freed 
the waters flowing unappropriated over public lands 
in order to allow ownership to be acquired therein 
by beneficial use, the Territorial Legislature, differ- 
entiating the conditions prevailing then in Yakima 
County, proclaimed that the custom of appropria- 
tion would be the source of the title to water rights 
in the area thereafter.© By executive and congres- 
sional action, based upon the consent of the people 


@ Session Laws 1873, p. 520. 
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in the area, the State of Washington was thereafter 
admitted to the Union. Following the precedent set 
by the territorial lawmakers, the State has adopted, 
by legislation of its people, by acts of its legislature 
and by decisions of its courts, and has promulgated 
the law within its boundaries. In judicial proceed- 
ings brought regularly in its courts, the State has 
continuously exercised jurisdiction over waters so 
appropriated in Yakima County, where the reser- 
vation and the other lands lie,® with the exception of 
the water allocated to the Indians by the agreement 
of 1908. 


The State, with the consent of all concerned, 
has appeared as intervenor in this proceeding to pro- 
tect its rights and prerogatives as the local sovereign 
and as parens patriae in behalf of the individual 
patentees north of the boundary, who are its citizens 
and who claim property rights under its laws and 
under the decrees of its courts. 


This case then, at the outset, presents a highly 
important problem as to the authority of the federal 
government over property rights granted by it to 
individuals within the confines of a state admitted 
upon equal footing with the thirteen original states. 
As a preliminary to a determination of these ques- 
tions, it must be discovered how far the claims of the 
United States impinge upon the sovereignty of the 
State of Washington, to which was reserved ‘‘the 
powers not delegated to the United States by the 


@ C. Horowitz, Riparian and appropriation rights to the use of 
water in Washington, 7 Wash. L. Rev. 197 
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Constitution, nor prohibited” by the fundamental 
law ‘‘to the States respectively.’’® 

The division of powers between the central gov- 
ernment and the states is fundamental and is firmly 
established by the Constitution. The authority of the 
federal government is limited by the words of that 
document and is by definition either express or im- 
plied by necessity from the fundamental text. But 
in time of war, in the interest of self-preservation, 
these guaranties may necessarily be eroded in the 
rush of events. Nevertheless, it is essential to pre- 
serve the balance of local and central governments 
thus established. It is as much the duty of this Court 
to preserve states’ rights as to confirm in the federal 
government the necessary authority in an existing 
emergency. 

In the expanse of water law, the rights of each 
state to control its domestic economy have been ex- 
pressly recognized. The property interests of indi- 
viduals established under the theory of water rights 


’ current by the interpretation of the particular state 


*[825 | 
have been *treated as vested rights. At the culmi- 
nation of a series of cases which pointed the way, 
the Supreme Court of the United States, in Califor- 
nia-Oregon Power Co. v. Beaver-Portland Cement 
Company, 295 U. 8. 142, 55 S. Ct. 725, 79 L. Ed. 
1356, affirmed a decision made by the writer of this 


opinion in the federal District Court for Oregon, 9 


@ Amendment X, Constitution of the United States. 
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Cir., 73 F. (2d) 555, and gave final confirmation of 
the doctrine that the individual state, by legislation 
and decision, has absolute power to lay down its own 
peculiar rule of property rights in waters within its 
boundaries. These rights of the state, the United 
States recognized when the State of Washington was 
admitted, and no reservation was made of the rights 
to water or control thereof, notwithstanding thirty 
years had then passed since the proclamation of the 
treaty. There is then no residual power of the fed- 
eral government to reclaim or recapture water rights 
which it has granted to individuals and which the 
State has recognized since its admission to the Union. 
It is conceded in this case that there are no para- 
mount rights of the government in the sense that 
exercise of uncontrolled sovereign power is involved. 


But, more important still, the act of admission 
was a grant of jurisdiction. The gift of the power to 
hear and decide, bestowed by the sovereign people of 
this country through their representatives in Con- 
gress and the executive department, must be weighed 
in the light of precedents set up in the dusk of Anglo- 
Saxon law. But we need not evoke dim memories of 
grants of jurisdiction such as soc and sac, infang- 
thief and utfangthief, in order to decide this prob- 
lem. Questions of jurisdiction mark the boundaries 
of power between sovereignties. If the courts fail to 
uphold the reservation of power by the Tenth Amend- 
ment—the rights of the states against federal ad- 
ministrative aggression—the essential structure of 
our balanced authorities will be destroyed. 
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With the act of admission, there was ceded to 
the State of Washington jurisdiction to adjudicate 
the rights of persons as to property within its boun- 
daries.© The federal courts for this purpose are 
courts of the state in which they sit . Once a prop- 
erty right in a res has been adjudicated under this 
grant of jurisdiction, the decree is binding upon all 
the world, including the government.® 

On this primary branch of the controversy, 
therefore, the Court holds that the State of Wash- 
ington has had, since its admission, sovereign power 
to promulgate by legislation and decisions of its courts 
a rule of waters for property within its boundaries. 
The United States had no sovereign powers to 
change or amend such a law of waters. While the 
United States had power upon its own lands or 
lands held in trust to make rules which were differ- 
ent from those which had force in the rest of the 
state, the government had no power to impose such 
rules upon property outside the reservation. The 
municipal law of the state was binding not only upon 
all the other lands and waters of the area outside the 
reservation, but specifically upon all patented lands 
and owners thereof within its limits.® 


But, if we lay aside these pretentions of contin- 
uing sovereignty upon the part of the federal govern- 


Pollard v. Hagan, 3 How. 212, 44 U.S. 212, 11 L. Ed. 565. 


@ Erie Railroad Co. v. Thompkins, 304 U. S. 64, 58 S. Ct. 817, 
82 L. Ed. 1188. 

The local law will govern the interpretation of patents. Hardin 
v. Jordan, 140 U. S. 371, 11 S. Ct. 808, 35 L. Ed. 428; Whitaker v. 
McBride, 197 U. S. 510, 25 S. Ct. 530, 49 L. Ed. 857. Compare Sturr 
v. Beck, 133 U.S. 541, 10 S. Ct. 350, 33 L. Ed. 761. 
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ment, there still remain serious questions of the 


property rights in realty or in water now used out- 
side the limits of the reservation. It should then be 
considered whether the government, upon its own 
behalf, has pleaded rights to real property or rights 
in water and has proven these in strict accordance 


*[826] 
with the substantive law as *promulgated by the 
state by the evidence adduced at trial. 


Even in the field of property rights, the feeling 
of the paramount sovereignty of the central power 
makes itself prominent.® During the last few years, 
as a result of the drive to acquire paramount rights, 
there has been apparent the theory of the policy- 
making agents that the government has the power 
to re-examine all grants, no matter how ancient or 
how well recognized by contemporary legislation and 
construction of nearly a century, as if the central 
government were still, as it once was, landowner 
and sovereign of all the rights in the area covered 
by the western states. 


@ An attempt to take back vested interests in lands already 
patented by the United States without adjudication was prevented 
by the United States Supreme Court in United States v. Oregon, 
295 U.S. 1, 55 S. Ct. 610, 79 L. Ed. 1267, in the first instance. In sub- 
sequent proceedings, the persistent effort to expropriate such inter- 
ests in realty by executive order was finally defeated by the deci- 
sions in United States v. Otley, D. C., 34 F. Supp. 182, affirmed United 
States v. Otley, 9 Cir., 127 F. 2d 988. 


The attempt to write a new type of land title by condemnation 
proceedings was frustrated in United States v. Bauman, D. C., 56 F. 
Supp. 109; United States v. 9.94 Acres of Land, D. C., 51 F. Supp. 478. 
See United States v. 16.747 Acres of Land, D. C., 50 F. Supp. 389. 

Further, the attempt to escape payment for actual property in- 


terests taken was prevented in United States v. Aho, D. C., 68 F. 
Supp. 358, and United States v. Florea, D. C., 68 F. Supp. 367. 
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The situation has two cardinal points: first, 
the adjective or procedural; second, the substantive 
law. On the procedural side then, it has become the 
fashion for the policy-making lawyers of the govern- 
ment to direct the filing of complaints against indi- 
viduals, which do not permit the examination of the 
rights of the government, but which burden the pri- 
vate defendant with the necessity of disproving ev- 
ery possible aspect of any putative claim that in- 
genuity may subsequently suggest. It was nothing 
new in this case, therefore, that a complaint was 
filed which stated no cause of action and apparently 
suggested some right over and above the rights 
which ordinary landowners for whom the govern- 
ment is trustee would have. It is characteristic of 
the attempt to retake for the benefit of the central 
power rights which long ago passed into private 
ownership. 


Since the complaint did not define the rights of 
the individual wards of which the government was 
acting as trustee, the motion to dismiss might well 
have been sustained.© The loose rules of pleading, 
however, give full scope for anyone attempting to 


Under the state court rules, a complaint in an action to quiet 
title to a water right or to enjoin a violation thereof should distinctly 
allege (1) ownership and possession of the right by plaintiff, (2) in- 
vasion of and injury to the right by defendant, and (3) call upon de- 
fendant to set up any adverse interest defendant may have. Spring 
Hill Irrigation Co. v. Lake Irrigation Co., 42 Wash. 379, 85 P. 6; 
Miller v. Lake Irrigation Co., 27 Wash. 447, 67 P. 996; Simpson v. 
Harrah, 54 Or. 448, 103 P. 58, 1007; Kinney on Irrigation and Water 
Rights (1912), § 1547. 


In an action to quiet title to a water right, the complaint should 
show that the plaintiff owns or possesses any subsisting interest in, 
or right to, the exact quantity of water or the use thereof. See Inyo 
Consolidated Water Co. v. Jess, 161 Cal. 516, 119 P. 934, 935. 
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prevail by use of the paramount position of the sov- 
ereion.® Therefore, the questions of law were re- 
served for trial and pre-trial conferences were held. 
These devices, which are so eminently successful with 
private litigants, failed completely to obtain defini- 
tion of the government position from these attorneys, 
acting on direction from the national capitol. The 
result is that the fundamental theory of the govern- 
ment lawyers has never been outlined in the pre- 
trial order or elsewhere. Instead, it was argued 
hei) 
with tremendous insistence that each individual 
landowner must affirmatively allege *and prove by 
a preponderance of the evidence has title to the water 
right of which he is in possession by long user and 
also the beneficial use to which he is now placing the 
water and, more especially, the absence of waste. 
Before any discussion of the proof, reference 
must be made to the pre-trial order drawn by the 
lawyers but signed by the judge. There were no is- 
sues of fact or law to particularize the claims of 
the government. An attempt to try issues which 
have not been outlined by either pleadings or pre- 
trial order is not only futile, but it is unjust. Any 
issue not so formulated cannot be tried because the 
parties do not know against what to defend. It is 
not in the case. The provision of the Civil Rules® 
that any issue upon which evidence has been intro- 


duced without objection may be decided in the trial 


@) See Wiel, Water Rights in the Western States a a 
@) Rule 15(b), Federal Rules of Civil Procedure, 28 U.S 
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court or on appeal is invalid if it include such an 
issue. Unless the cause of action and defense be 
somewhere delineated before judgment, to the 
knowledge of the parties, due process of law has not 
been accorded and the trial is patently unfair. 


This Court refuses to try any such issue. 


The Court therefore tries the one issue of 
whether the government has proven that it is trustee 
for the Yakima Indian nation of the entire flow of 
the Ahtanum reserved by the Treaty of 1855 and 
therefore has the right to an injunction against any- 
one using any of the flow.® 

The government had the burden of establish- 
ing either that the Indian wards had had possession 
of the water right and had been ousted recently by 
the defendants or that these wards had title thereto 
and, as a result, the right to immediate possession.® 


@ The party alleging the existence of a water right has the 
burden of proof and must prove it unequivocally. Wiel, Water Rights 
in the Western States (1911), § 636; United States v. Humboldt Love- 
lock Irrigation Light & Power Co., 9 Cir. 97 F. 2d 38, 42. 

@ All the authorities are in accord that, in an action for an in- 
junction against interference with, or to quiet title to, water rights, 
the burden is on the plaintiff to establish his ownership of the right 
in question, Miller v. Lake Irrigation Co., 27 Wash. 447, 67 P. 996. 

In Spring Hill Irrigation Co. v. Lake Irrigation Co., 42 Wash. 
379, 85 P. 6, a complaint alleged ownership in fee simple and posses- 
sion of the first right to divert water. The Court held, 85 P. at page 
7: “* %#“ * it alleged a good title to water rights, and it chal- 
‘ae the defendants to set up any claims they had against such 
rights.” 

“* * * “where it appears or was admitted that the plaintiff 
was the holder of the record legal title and entitled to the possession, 
it then devolved upon the defendants to avoid that title * * *,.” 
White v. McSorley, 47 Wash. 18, 91 P. 243, 244. 

“If the plaintiff claims a superior right by appropriation, the 
complaint must set forth, with sufficient clearness and fullness, the 
fact of appropriation, the purpose for which the appropriation was 
made, and the amount of water necessary to effect such purpose.” 
Black’s Pomeroy on Water Rights (1893), § 73, p. 130. 

An allegation that plaintiff had a right to all the water in the 
creek during the dry season has been held too indefinite for specific 
relief. Porter v. Pettengill, 57 Or. 247, 110 P. 398. Sce also Long on 
Irrigation, 2d Ed., § 269, p. 463. 
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This principle is firmly settled in land litigation 
whether at law or in equity.© The possession of the 
flow or usufruct is proven by actual application of a 
specified quantity of water to a beneficial purpose on 
a particular piece of land.© Water rights, whether 
riparian or appropriative, constitute real property 
and are appurtenant to particular pieces of land.® 
*1828] 
The proof must have shown, in *order to prevail or 
even require answer other than a general denial, 
that the United States appeared as trustee of the 
naked legal title for certain Indian wards, naming 
them, who owned, respectively, the equitable title to 
a piece of land, describing it, which land was entitled 
to a definite quantity of water, in cubic inches under 
a certain pressure, and such flow had been bene- 


@ Kinney on Irrigation and Water Rights (1912), §§ 1554, 1640; 
Miller v. Lake Irrigation Co., 27 Wash. 447, 67 P. 996. 

@® ‘“His right as an appropriator depended upon continued use, 
and, upon abandonment of the use of any part of the water, that 
part was subject to new appropriation.” Smith v. Green, 109 Cal. 
228, 41 P. 1022, 1024. 

@ “That water rights for use upon the lands are considered 
appurtenant to the land, and therefore realty, is declared by our 
statutes and prior decisions of this court.” Madison v. McNeal, 171 
Wash. 669, 19 P. 2d 97, 99. 

“Water is sometimes held to be real estate, and to pass by grant 
as the right of a riparian owner to the natural flow of a stream across 
his lands, a right so inseparably annexed to the soil as to pass with it, 
not as an easement or appurtenance, but as part and parcel of the 
land itself.’ Methow Cattle Co. v. Williams, 64 Wash. 457, 117 P. 
239, 241. 
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ficially used thereon until deprived thereof by act of 
defendants.® 


Since this was not a quo warranto proceeding, 
such as the Crown was wont to bring in England to 
question franchises and jurisdictional and property 
rights to the harassment of its subjects, the Court 
refused to require the defendants affirmatively to 
assume this burden. Again, in the face of the per- 
sistent refusal of the government to define claims 
against defendants, the Court refused to require 
these individuals to state an affirmative defense. 
This procedural claim of the government lawyers was 
encysted in the pre-trial order. Therefore, the exact 
claim of neither side is developed. 

Although the pre-trial order was thus unsatis- 
factory, the Court signed and entered it and put the 
ease on trial. 

The government did not prove possession of the 
flow as appurtenant to any piece of real property 
of a single drop of the water of which it claims the 


Plaintiff’s right should be stated in inches or gallons. Lakeside 
Ditch Co. v. Crane, 80 Cal. 181, 22 P. 76. 

In Simpson v. Harrah, 54 Or. 448, 103 P. 58, at page 59, a suit to 
enjoin defendant from interfering with the flow of water into plain- 
tiff’s irrigation ditch, where plaintiff has claimed no definite quantity 
of water and the evidence does not disclose the amount to which 
plaintiff is entitled, the Court held: “Neither the pleadings nor the 
proof are sufficient to enable us to determine the water rights be- 
tween plaintiffs and defendant as to the quantity of water either 
one needs or is entitled to, or as to their relative proportions of the 
water in the ditch.” 

In Longmire v. Smith, 26 Wash. 439, 67 P. 246, 58 L. R. A. 308, 
a suit to enjoin subsequent appropriators from interfering with 
waters appropriated from him, a plaintiff will not be deprived of his 
remedy because in the trial court he did not describe a definite mea- 
surement of what water he used, and because there was satisfactory 
proof of the amount required by his lands; but the case will be re- 
manded to the trial court to ascertain the amount of water necessary 
for plaintiff’s lands. 
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Indian nation is deprived by the patentees of the 
United States north of the boundary. In fact, there 
was no proof that the Yakima Indian nation had any 
rights in this water or interests therein. No com- 
munal lands of the Yakima nation are shown to be 
susceptible to irrigation by any waters of the Ah- 
tanum or to have ever been irrigated thereby.© The 
proof does show that there are various parcels of 
land, held at some time by allottees, within the con- 
fines of the Yakima Indian reservation upon which 
approximately one-fourth of the flow of the Ah- 
tanum has been beneficially applied since about the 
year 1900. But there is no complaint as to any in- 
terference by anyone with the beneficial enjoyment 
of this portion of the flow allocated by the agreement 
above mentioned which has actually been used south 
of the Ahtanum. 


The proof does not show that most of the par- 
cels now in trust for individual Indians are riparian 
to the stream. On the other hand, most of them are 
shown not to have any connection with any appro- 
priation or use of water which was made before the 
state came into the Union. Likewise, the govern- 
ment did not prove that a single cubic foot of water 

*T829 | 
*now being used on the north side of the Ahtanum 
was ever used upon the reservation from 1855 to the 
present time. This is conclusive that there is no right 
@ One of the maps indicates a minor parcel of tribal land may 


be susceptible of irrigation, but this is immaterial since it is not 
shown that water was used thereon before the agreement for division. 
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to have defendants set up specifications of their 
rights. The lands on the reservation are now receiv- 
ing exactly the water which they have received and 
used since 1908. 


There is no proof then of actual possession of 
this water by anyone south of the stream. If title 
were established by proof, then the right of posses- 
sion would follow. The proof of title or the better 
right to the ownership was attempted to be adduced 
by the government. But here again, the indistinct 
allegations of the pleading distort the claims and 
make these unintelligible. 


Only two-thirds of the lands susceptible of irri- 
gation on the reservation are owned by Indian al- 
lottees, which the United States is empowered to 
represent as trustee. The balance have been patented 
in fee and, as to all property rights both of water and 
of land, have passed into the jurisdiction of the 
State of Washington. Usually these parcels were 
purchased from the original Indian allottee by a 
white man. 


The government joined these owners of former 
reservation lands as nominal defendants, although 
they use water allocated to the Indians by the agree- 
ment of 1908. But its attorneys have never defined 
what relief they claimed against these parties. The 
reason for this is that such a claim is impossible of 
definition. The United States patented each of these 
parcels to an Indian in fee, and this title carried with 
it as an appurtenance the usufruct of that amount of 
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water which was at that time beneficially used upon 
that particular piece of real property or the amount 
to which the land had title by reservation or riparian 
location and no more. The land and the water right 
so limited are held by the present owners under the 
municipal law of the State of Washington. There is 
no process whereby the United States can take such 
water from the present owners except upon payment 
of just compensation. The government cannot im- 
peach its own conveyance. 


These present owners of land and water rights 
so patented to Indians and released from government 
ownership were only joined as defendants so that 
they could make common cause with the government 
against use of water on non-reservation lands. This 
they did by what amounts to intervention. The gov- 
ernment in the ultimate is placed in the anomalous 
position of attempting to establish the title to the 
water for its present owners against other of its 
citizens who patented lands and used water thereon 
more than fifty years prior to the conveyance of 
these reservation lands. 


The question of whether the government has 
proved title to the entire flow of the Ahtanum will 
now be considered. At the time of the ratification 
of the treaty, the United States owned all the land 
and the water and had complete sovereignty over the 
area when the Indian rights were extinguished. It 
was not necessary for it to make any appropriation 
of water for itself or the Indians. All it had to do 
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was to take the water and use it. All authorities 
agree upon these propositions. However, when other 
rights in the area were created in private individuals 
and in the state by the United States and were guar- 
anteed by it, other problems arose. 

“The power of the Government to reserve the 
waters * * * is not denied, and could not be’® 
when it owned both land and water and was sov- 
ereign in the area. Such a reservation would be a 
part of the title to each piece of land and would bind 
all successors to any lands on the watershed. But 
whether there was a reservation is not a question of 
law but of fact.® 


If the need were not obvious and in accordance 
with dictates of necessity, no reservation would be 
*[830] 
implied. The limit *of the implied reservation would 
generally be the amount of water actually appro- 
priated within a reasonable time. In many cases, 
the necessary amount has been found exceedingly 
small. In a leading case,® the water of Milk River, 
with all its tributaries, had flowed through a larger 
reservation created by an early treaty. In 1888, 25 
Stat. 113, by a new treaty, the reservation was 
diminished and one boundary placed in the center 
of Milk River for the purpose of allotment in sev- 
eralty with the avowed intent to train these Indians 


@) Winters v. United States, 207 U. S. 564, 577, 28 S. Ct. 207, 212, 
52 L. Ed. 340. 


éi) United States v. Walker River Irrigation District, 9 Cir., 104 
F. 2d 334. 


@2 Winters v. United States, supra. 
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to agricultural pursuits. The reservation lands were 
completely arid. By that time, the absolute necessity 
of using all available water for the reclamation of 
desert lands was clearly recognized by everyone. It 
was held that there was a reservation of waters for 
use on these lands and that these property rights 
were not destroyed by the admission of Montana to 
the Union less than a year later. The government, 
however, moved slowly, but in 1898 was constructing 
a canal to carry out an appropriation of five thousand 
cubic feet. An injunction suit was brought by it to 
restrain persons who were interfering with the flow 
of this amount of water because they had anticipated 
the government by making appropriations above the 
reservation about a year before the canal was com- 
menced. Since the government’s application of water 
to a beneficial purpose was within a reasonable time, 
it was correctly held that the reservation created a 
property right superior to those who attempted to 
claim the water by acts. 


In the Walker case,® the government sued to 
prevent interference with the flow of one hundred 
fifty cubic feet, which was a substantial portion of 
the flow of a river. It appeared that the reservation 
had been created by executive order in 1859. Since 
the country was completely arid, there was immedi- 
ate use of water to considerable extent by the Indians. 
In 1887 they were using approximately the same 
quantity of water as at the time the lawsuit was 


63) United States v. Walker River Irrigation District, 9 Cir., 104 F. 
2d 334. 
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commenced. Upon this basis, the Court awarded 
them 26.25 cubic feet of water. None of these cases 
indicates that a reservation of an entire stream 
could be made for the Indians and then the lost rights 
recaptured from the whites, who had meantime built 
an empire by the use of this water upon lands pat- 
ented to them by the United States for that purpose. 

In a most persuasive case, Byers v. Wa-Wa- 
Ne,® the Supreme Court of Oregon construed the 
Treaty of 1855 with the Umatilla, Cayuses and Walla 
Walla, which is in almost identical terms with the 
one with the Yakimas. There the Umatilla River ran 
through the reservation, which also consisted of 
semiarid lands. The trial court held, following the 
Winters case, that there was a water right reserved 
to each allotment of the reservation, and the Indian 
passed this to his white successors in a modified form. 
The Supreme Court reversed. It was held that the 
treaty had not reserved any rights expressly or by 
implication, but that by the situation, the parcels 
abutting on the stream had a right to water for 
stock, domestic purposes and the irrigation of 
gardens. The Court upheld an administrative grant 


@4 86 Or. 617, 169 P. 121. 

@ In a recent case, Seufert Bros. Co. v. Hoptowit, 193 Or. 317, 
237 P. 2d 949, at page 953, the Supreme Court of the State of Oregon 
reaffirmed this view and held: “The implied rights are based di- 
rectly upon and grow out of the express right reserved. No right 
may be implied that does not have as its basis some express provision 
in the treaty itself. The rule is well stated in Byers v. Wa-Wa-Ne, 
86 Or. 617, 634, 169 P. 121, 126, as follows: ‘Under any rule of con- 
struction, if it is proposed to base on the treaty such a right as that 
contended for by the government, there must be found in the treaty 
something from which the right can be implied. The treaty may be 
read in the light of the circumstances under which it was negotiated 
and ratified. Consideration may be given to the purposes in view 
and to the situation of the parties, but unless the implication of these 
water rights is found in the treaty when read in the light of these 
purposes and circumstances, the rights contended for must be held 
to be nonexistent.’ ” 
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*[831] 
of water rights to outside persons, *which was later 
confirmed by legislation. This opinion is binding 
upon the government because the United States 
attorney represented the Indian wards, and, al- 
though the treaty was construed, there was no re- 
quest for certiorari.© 
Here, in accordance with previous decisions, we 
decide that there was a reservation of the use of 
some waters of the Ahtanum. But the reservation 
was extremely tenuous and narrow. The Court de- 
termines from the facts in evidence that there was 
reserved for such parcels as bordered on the stream 
the right to have sufficient water flow as would suf- 
fice for watering of livestock, domestic uses and the 
irrigation of gardens, where this was necessary on 
these bordering lands. A similar right was intended 
for the lands on the north bank riparian to the stream 
as well as those which comprised both banks of the 
main or north branch of the Ahtanum, through which 
flows the major portion of the water eventually found 
in Ahtanum Creek. The circumstances surrounding 
the signing of the treaty compel this construction. 
@)In quite a similar situation, the Supreme Court, speaking 
through Mr. Justice Van Devanter, has said: “* * * as it ap- 
pears that for many years the United States has employed and paid a 
special attorney to represent the Pueblo Indians and look after their 
interests, our answer is made with the qualification that, if the decree 
was rendered in a suit begun and prosecuted by the special attorney 
so employed and paid, we think the United States is as effectually 
concluded as if it were a party to the suit.” United States v. Can- 
delaria, 271 U. S. 432, 444, 46 S. Ct. 561, 564, 70 L. Ed. 1023. Though 
in a dictum this view has been reiterated recently. “If the United 
States in fact employs counsel to represent its interests in a litiga- 
tion or otherwise actively aids in its conduct, it is properly enough 
deemed to be a party and not a stranger to the litigation and bound 


by its results.” Drummond v. United States, 324 U. S. 316, 318, 65 S. 
Ct. 659, 660, 89 L. Ed. 969. 
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The text of the treaty itself had no indication of 
the reservation of the waters or rights to use water. 
There is no word or expression therein from which 
any such intention can be deduced. Other rights, 
such as the right of fishing, which was deemed im- 
portant are expressly reserved in relation to streams. 
The body of the Ahtanum does not run through the 
area carved out by the treaty. In fact, the principal 
water bearing branch arises and flows for a long 
distance through property deliberately excluded by 
the treaty makers and which is at present in white 
ownership. The boundary of the reservation estab- 
lished by the treaty runs to the south bank of Ah- 
tanum Creek and does not even include the stream.® 
If it had been conceived that water in the amounts 
claimed today would be needed, it would have been 
a matter of one stroke of the pen to include the 
Ahtanum. There was plenty of water upon the 
Yakima reservation for the needs of the Indians at 
that date.® Owing to subirrigation, which generally 
sufficed for the simple needs of the time, it was long 
before the desirability of the use of copious irrigation 
was realized. 


/ @) The Supreme Court in the Winters case, supra, recites the 
inclusion of part of the stream as a fact cardinal to the decision. 


@) In fact, there is plenty of water now for the vastly expanded 
needs of the area. But to get this water into the Ahtanum area re- 
quires the expenditure of so much money that Congress has so far 
refused to make the appropriation. But, even if the legislative body 
is not inclined to make such an appropriation in justice to the Yakima 
Indians, it is no ground for robbing the white pioneers by rational- 
ization from modern conditions to read property reservations into 
a Treaty of 1855. 
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The doctrine of beneficial use of water developed 
in the mining districts of California but a few years 
before even against the landowner, which was usu- 

*(S32) 
ally the federal government. The irrigation *of arid 
lands had not been tried. It was not until 1855 that 
the doctrine was given an agricultural application 
even in California. It was not until after 1900 that 
great pressure developed in regard to the use of 
water in this area of eastern Washington. 


In 1855, the Indians were thought of as a no- 
madic people, who lived by hunting and fishing and 
whose chief property consisted in their herds of 
horses. The whites believed the Indians would be 
able to support themselves and their animals by the 
bounteous natural pasture on this soil with its moun- 
tains and uplands. While it was the policy of the 
government to confine them to one area so that they 
would not bother the whites, there was no policy of 
allotment, and only the chiefs had individual grounds 
given them. There was no suspicion as to how water 
would be used in the vast agricultural development 
of arid lands as modernly practiced. The govern- 
ment negotiators were conditioned by the idea of 
riparian rights and had no concept of the use of wa- 
ter on elevated hill slopes miles away or even water- 
sheds away from the banks through which it natur- 
ally flowed.® As above noted, except in the California 


It was subsequently said by the Joint Congressional Commis- 
sion of 1913: “At the time of this treaty, irrigation was little known, 
and it does not appear that the subject of water rights bore any im- 
portant relation to the treaty. It is certain that the value of water 
rights was not foreseen either by the Indians or the government.” 
63rd Congress, 2nd Session, Senate Document No. 337, p. 23. 


Al 


mining camps for about six years previously, no one 
had conceived of transporting water for long dis- 
tances and using it upon other lands not riparian to 
the stream. 


The contemporaneous and practical construc- 


tion carries out the idea that neither the white treaty 
makers nor the Indians intended any further reser- 
vations than those enumerated above. But, if it be 
conceived that there was a reservation of the entire 
flow, the United States subsequently granted these 
water rights to those who took by appropriation. The 
government had plenary power, notwithstanding a 
grant to the Indians under treaty or a reservation, 
to convey any property so granted or reserved to 
others. Lone Wolf v. Hitchcock, 187 U.S. 5538, 28 
S. Ct. 216, 47 L. Ed. 299. The history of the subse- 
quent legislation, administrative acts and judicial 
construction can be reconciled with no other theories 
except these two: either there was no broad original 
reservation or the government granted water rights 
to all appropriators without regard to the reserva- 
tion. 


By aseries of enactments, the United States per- 
mitted persons to acquire property in water as 
against the United States in accordance with local 
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customs and decisions. Early among these statutes 
was the Act of July 26, 1866.@ 


Theories as to riparian rights were extremely 
tenacious in the area which became the State of 
Washington. A long series of decisions of the terri- 
torial and state courts make this abundantly clear.® 
It was only after the cruelest necessity forced the 
change by legislation that the courts began an at- 
tenuation of the absolute rights of a riparian owner® 

*1833 | 
for the benefit of all *the people by attaching an 
obligation of beneficial use before a property right 


6) The Act of July 26, 1866, did not create the right to use by 
prior appropriation of the streams on public land for mining and 
irrigating purposes, but simply recognized such right which had 
grown up through the acquiescence of the government and the uni- 
versal custom of the locality. Where the government allowed the 
streams on public lands to be diverted for mining and irrigating, and 
conveyed the land while the streams were so used, the grantee took 
subject to the changed condition and the rights growing therefrom. 
Isaacs v. Barber, 10 Wash. 124, 38 P. 871, 30 L. R. A. 665; Geddis v. 
Parrish, 1 Wash. 587, 21 P. 314; Ellis v. Pomeroy Improvement Co., 
1 Wash. 572, 21 P. 27; Tenem Ditch Co. v. Thorpe, 1 Wash. 566, 20 P. 
588. 

6) See Benton v. Johncox, 17 Wash. 277, 49 P. 495, 39 L. R. A. 107; 
Brown v. Chase, 125 Wash. 542, 217 P. 23. 

@}) In Washington, it is held that judicial notice will be taken of 
the fact that at least that portion of the state east of the Cascade 
Mountains was included in the territory where the customary law of 
miners was in force and the right of appropriating water for agri- 
cultural and manufacturing purposes existed although the common 
law rule of riparian ownership was a part of the law of the state. 
Isaacs v. Barber, 10 Wash. 124, 38 P. 871, 30 L. R. A. 665; Wiel, Water 
Rights in the Western States (1911), § 635. See Misc. Publication 
418, U. S. Department of Agriculture, 1942, pp. 62-64, 106-107. 
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in water could be claimed.® This preconceived notion 
as to water held back the development of the country 


for many years. However, it is a startling fact that 
the Legislature of Washington Territory, in 1873, 
made a special exception of Yakima County, and, 
following the policy of the Congressional Act of 1866, 
declared the water of that area open to appropria- 


tion. This was the natural result of the passage of 
the Act in 1866 and the application of the same to 
local conditions in Yakima County. More astounding 
still is the fact that, immediately upon the passage 
of this Act, there were appropriations of the waters 
of the Ahtanum by the whites on the north side and 
by the Indians on the south. We need not debate as 
to whether the title of this water was obtained by 
reservation in the Treaty of 1855, since these were 
made within a reasonable time thereafter or were 
valid by the force of the territorial statute. No one 
questions the right to use this water so appropriated, 


@ The modern tendency is to limit the riparians to actual use. 
Kinney on Irrigation and Water Rights (1912), § 1975. 

In Nesalhouse v. Walker, 45 Wash. 621, 88 P. 1032, at page 1033, 
the Court said: “* * * riparian owners are entitled to have 
their natural wants supplied by using so much of the water as is 
necessary for strictly domestic purposes, and to furnish drink for 
man and beast, before any can be used for purposes of irrigation; 
and after their natural wants are supplied, each party is entitled to 
a reasonable use of the remaining water for irrigation * * *” 

See also Brown v. Chase, 125 Wash. 542, 217 P. 23; Proctor v. 
Sim, 134 Wash. 606, 236 P. 114; State v. American Fruit Growers, 
Inc., 135 Wash. 156, 237 P. 498; Hunter Land Co. v. Laugenour, 140 
Wash. 558, 250 P. 41. 


@) Session Laws of 1873, p. 520. See Dickey v. Maddux, 48 Wash. 
411, 93 P. 1090. 
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even today, if beneficial use is made on the parcel to 
which the flow became appurtenant.® 


Although most of the running water of Yakima 
County touched somewhere on the reservation, the 
federal government, which had still plenary power, 
did not repudiate the Act of the territorial legisla- 
ture. No executive or administrative action was 
taken to prevent the appropriation of waters either 
by whites or Indians on or off the reserved lands. 
In 1877, the Congress passed the Desert Land Act, 
43 U.S.C.A. § 321 et seq., which approved all appro- 
priations made in the past and gave specific per- 
mission for appropriation of waters on such lands 
in the future. This enactment, passed only four years 
later, confirmed the statute of the territorial legisla- 
ture as to Yakima County and the waters therein. 


The later legislative and executive action either 
adds weight to the finding that in fact there was no 
further reservation or is proof that the water rights 
were conveyed away by the government or were 
abandoned. Let consideration of abandonment take 
first place. It is an inherent and essential part of the 
local rule of water rights that the property right 
fully established will be lost if there be no beneficial 
use of the water itself within a reasonable time 
thereafter. Ninety-seven years is not a reasonable 


6) To settle once for all that use is the nub and not compliance 
with mere formality, the Court, in mel v. Joyce, 48 Wash. 489, 
93 P. 1091, at page 1092, held: pa * a valid appropriation 
may be made by an actual diversion re use of the water without 
posting any notice. The one who fails to comply with the statute 
requiring notice, but Sane diverts and uses the water, acquires a ~ 
good title * # 
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time. The thirty years between the treaty and the 
admission of the state was not a reasonable time to 
*[834 | 

*make beneficial application.® Even if the water 
has once been beneficially applied, the water right is 
lost if there is not continuous beneficial use through 
the years.© This is not theory, but one of the hard 
necessities of the country. Neither the Indian nor 
the government negotiators then could have intended 
to make such wholesale use of the water as is now 
claimed almost a century later. 


The Acts of 1866, 1870 and 1877, which were 
all later than the treaty, evinced an intention to con- 
vey to those settlers on the public domain the right 
to appropriate waters of the Ahtanum which flowed 
through public lands and the south bank of which 
alone was on the reservation.® These acts were so 


6) Where a stream divided into three branches, plaintiffs owned 
land on the two eastern channels and defendants on the western and 
in 1865 a dam was built diverting all the water into the two eastern 
channels and in 1895 plaintiffs attempted to change the flow of the 
water, the Court held: “* * * the acquiescence by plaintiffs 
and their grantors and all riparian owners below the point of diver- 
gence for a period of 30 years has now lost them the right to change 
the flow from the new into the old channel.” Matheson v. Ward, 
24 Wash. 407, 64 P. 520, 521. 


@“* * * whatever rights David Lowery had to the land or 
the water * * * depended upon possession, and ceased with the 
relinquishment of possession without intent to resume. His right as 
an appropriator depended upon continued use, and, upon abandon- 
ment of the use of any part of the water, that part was subject to 
new appropriation.” Smith v. Green, 109 Cal. 228, 41 P. 1022, 1024. 


6) In an analogous case involving school lands reserved by the 
United States government, the Court held that the Acts of July 26, 
1866, 14 Stat. 251, 253, and July 9, 1870, 16 Stat. 217, 218, “are 
general in their application and apply to all government lands. 
i * it was intended that rights in waters riparian to such re- 
served lands could be acquired by appropriation in the same manner 
that such rights were acquired in waters riparian to the public lands 
ae State ex rel. Olding v. Stampfly, 69 Wash. 368, 125 P. 
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construed, and the white settlers made appropria- 
tions which became appurtenant to their lands. Act- 
ing upon the same construction, many Indians, the 
record shows, likewise made appropriations. The 
United States patented the lands to the settlers, and 
likewise by these acts granted the waters. The ad- 
ministrative construction, based upon the failure to 
object, shows that no one believed the treaty could be 
so construed, but that the rights to the water must be 
obtained under the terms of the acts. 


These titles were confirmed by the act of ad- 
mission of the state thirty years after the treaty 
without express reservation of these water rights and 
without limitation of the jurisdiction given to the 
state tribunals.© If the United States owned land 
comprising a complete watershed, it could thereafter 


still use the water upon any of its lands. But, if 
there were patentees beneficially using water from 
the stream, the government was bound in good faith 
to recognize its own grants both of land and water. 


Soon after admission, the State of Washington, 
by statute, granted to the United States the right to 
appropriate water for the use of any lands to which 
the federal government held title.© If the latter or 
its agents had conceived possible the vast develop- 


6) “The United States relinquished all of its rights to the non- 
navigable waters of the Yakima river to the territory, and later the 
state, of Washington. The latter had the right to provide and did 
provide for the use of those waters and fixed the terms upon which 
the same might be used.” Lawrence v. Southard, 192 Wash. 287, 
73 P. 2d 722, 728, 115 A. L. R. 1808. See Barker v. Sunnyside Valley 
Irrigation District, 37 Wash. 2d 115, 221 P. 2d 827. 

@ Washington Session Laws of 1889-90, § 66, pp. 706, 728. 
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ment which has followed in the wake of the applica- 

tion, the whole stream of the Ahtanum could have 

been taken. In accordance with this same theory, 
*[835 | 

Congress, in *1902, required that the government 

should acquire water only in accordance with the 

laws of the states.® 


But the administrative construction, upon which 
great weight is laid in modern times, is actually con- 
clusive. The Indians did not insist upon such rights. 
Agent after agent held sway in the reservation and 
did not question the rights of the settlers. The In- 
dians were in tutelage and the government agents did 
not possess the vision to appropriate the unused 
portions of the stream until the adventurers had 
proved what could be done with it. The awakening 
came about fifty years after the treaty, when the 
need for water on both sides of the stream became 
desperate. Thereupon, the Secretary of the Interior 
made a personal visit to the scene and entered into 
an agreement giving one-fourth to the Indians and 
three-fourths to the whites. But it is said the Secre- 
tary had no power to grant away property rights of 
the United States. We are of opinion that he did 
nothing but recognize the limitations set by practice 

@ Act of June 17, 1902, 32 Stat. 388, 390, 43 U.S.C. A. §391 
et seq. Reclamation Act not only recognizes the law of the particular 
state, but requires Secretary to proceed in conformity, Burley v. 
United States, 9 Cir. 179 F. 1, 33 L. R. A., N. S., 807. “Certainly, the 
proviso in the Reclamation Act, 32 Stat. 388, that the Secretary of 
the Interior shall proceed in conformity with the water laws of the 
state argues an intention upon the part of Congress to act as did 
the individual proprietor, and Congress was undoubtedly well ad- 


vised legally as to its lack of power to do otherwise.” Byers v. Wa- 
Wa-Ne, 86 Or. 617, 169 P. 121, 417 Oregon Briefs 269, 351. 
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upon the usage of water on the reservation and con- 
firm the grants to the owners outside. Recognition 
was thereby given also to the fact that the govern- 
ment and the Indians were permitted by the terri- 
torial legislation to appropriate water in Yakima 
County and that the permission was renewed by the 
state enactment referred to. The government there- 
after built a canal for the purpose of carrying and 
applying that portion of the flow so allotted to the 
Indians. In accordance with the terms of the agree- 
ment, masters to divide the water have been ap- 
pointed year after year by the United States and 
the landowners north of the stream. Subsequently, 
the Secretary of the Interior, until the last few years, 
consistently has recognized these rights,® and Secre- 
tary Wilbur, as recently as 1930, indicated that he 
would stand fast by that agreement. With regard to 
the waters of the Yakima River, which likewise touch 
the reservation, the United States proceeded to ap- 


propriate them under the law of the state in 1905, 


@ “They [these suits] are brought to enjoin the Secretary of the 
Interior from enforcing an order, the wrongful effect of which will 
be to deprive respondents of vested property rights not only ac- 
quired under Congressional acts, state laws and government con- 
tracts, but settled and determined by his predecessors in office.” 
Ickes v. Fox, 300 U. S. 82, 96-97, 57 S. Ct. 412, 417, 81 L. Ed. 525. 
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according to the policy crystalized in the Reclamation 
Act.® 
*[836] 

“The government agents encouraged the state 
in 1926 to proceed with the adjudication of the rights 
to three-fourths of the waters of the stream so long 
as there was no attempt to question the Indians’ 
right to one-fourth or attempt to adjudicate the re- 
mainder. The United States was thus aware of the 
proceeding. The government was a party to the 


litigation in the sense that any rights claimed to that 


@ Act of June 17, 1902, 32 Stat. 388. It is to be noted that, in 
dealing with the waters of the Yakima, which stand precisely in the 
same position as the waters of the Ahtanum, the proper officers of 
the Department of the Interior have made agreements for the use 
thereof and no question as to their validity or the right of the repre- 
sentatives of the Indian Service to do so has ever been raised. 

On February 19, 1903, the then Superintendent of the Yakima 
Reservation made a water-right filing for 1,000 cubic feet per second 
of water from the Yakima river. Non-reservaton water users, who 
had already appropriated almost the entire low-water flow of the 
river adversely to the reservation, commenced action in the courts 
of the State of Washington to enjoin the violation of their rights. 
At this point, the then Secretary of the Interior, E. A. Hitchcock, 
undertook to compromise all disputed claims to water rights to the 
Yakima river and allowed 147 cubic feet per second to the reser- 
vation as its low flow water right and an aggregate of 650 cubic feet 
per second to adverse claimants. This amount proved insufficient 
for the reservation, and, pursuant to the recommendations of the Joint 
Commission of 1913, Congress, in 1914, provided for a supply of 
water for about 70,000 acres of land to be supplied from storage 
reservoirs constructed by the Bureau of Reclamation at no cost to 
the Indian. The Indian Service subsequently desired to secure a 
supply of water for the remaining 50,000 acres of irrigable land and 
entered into an agreement therefor known as the Joint Letter of 
March 31, 1921, approved by the Secretary of the Interior, with the 
Bureau of Reclamation. In 1936, the Indian Service desired to secure 
additional water, and again with the Bureau of Reclamation entered 
into a new agreement termed the Joint Letter of September 3, 1936, 
approved by the Secretary of the Interior, which also modified the 
1921 agreement. Subsequent to the 1936 agreement, controversies 
arose between the Bureau and the Indian Service as to the proper 
interpretation of the 1936 agreement and the 1936 amendment to the 
1921 agreement. As a result, there was issued a Joint Letter of In- 
structions dated June 21, 1938, signed by the Commissioner of Rec- 
lamation and the Commissioner of Indian Affairs and addressed to the 
Superintendent of the Yakima Reclamation Project and to the Proj- 
ect Engineer of the Wapato (Yakima) Indian Irrigation Project. 
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portion of the flow must have been asserted by land- 
owners in that proceeding or they would be lost by 
judgment. The proceeding was one in rem. All 
parties had the right to assert their claims in the 
litigation. The state court had the right to adjudi- 
cate rights in rem. If the Indian wards or the gov- 
ernment had any rights, these could have been 
asserted. If it had been desired, the proceeding 
could have been removed to a federal court or the 
government could have submitted any rights which 
the wards had to the state tribunal. The reason the 
government desired to stay clear of this proceeding 
was that it attempted an all-out defense of its posi- 
tion in relation to the same series of treaties in Ore- 
gon and was there defeated. The proceeding of 
Washington was open and notorious and bound all 
the world. Rem. Rev. Stat. §$ 7351, 7373; the dis- 
satisfied claimants took an appeal to the Supreme 
Court of the State of Washington. In re Ahtanum 
Creek, 139 Wash. 84, 245 P. 758. 


The patentees from the United States then in 
the reservation did not assert any right to the waters 
of the Ahtanum beyond the amount which they were 
then using, and were therefore bound by the decree 


in that proceeding.© Besides, any of them who have 


@ Byers v. Wa-Wa-Ne, 86 Or. 617, 169 P. 121, 417 Oregon Briefs 
269-501. It is also to be noted that the United States, intervening in 
a suit in a state court to determine water rights, is bound by the 
decree. Pioneer Irrigation District v. American Ditch Association, 50 
Idaho 732, 1 P. 2d 196. 


@ “The volume of the priority awarded a ditch in adjudication 
proceedings in res adjudicata, and the facts upon which such award is 
based, cannot be inquired into in a collateral proceeding.” Rogers v. 
Nevada Canal Co., 60 Colo. 59, 151 P. 923, 928. 
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permitted the patentees to use the waters of the 
stream on lands north of the boundary for a period of 
ten years have lost any right to object under the law 
of the state.© 


The government agents have no more power or 
authority to question this decree in rem than if they 
had stood by when property to which the government 
had a claim was awarded by the state courts in inter- 
pleader. 


In summary, certain conclusions are thus estab- 
lished. Where the United States has relinquished to 
a state all its rights to non-navigable waters, as was 
done by the acts above noted and the admission of 
the state to the Union, the state has the sovereign 
power to establish the terms upon which such waters 
may be appropriated. The state recognized the right 

*[837] 
of appropriation in the *arid lands in the eastern 
portion of the state and set up an elaborate system 
of administrative finding and judicial determina- 
tion.® The right to waters of the Ahtanum benefi- 
cially used upon patented lands outside the reserva- 
tion were under the jurisdiction of the state courts 
and have been fully and conclusively adjudicated 
under this statutory plan. The proceeding was 


' quasi in rem and related to specific real property. 


It was local in character. All the world was warned 


| to set up claim to water rights on the stream. By fail- 


4 Rem. Rev. Stat., § 156. 
Rem. Rev. Stat., §7351ff. 
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ing to set up a claim, the United States and each of 
the Indian wards is foreclosed now of any right 
thereto. In this regard, there is no paramount right 
of the United States. 


The result is that the government has neither 
proved that it or any of the Indians has been ousted 
from the possession and use of the flow, nor has it so 
far proved by a preponderance of evidence that the 
Indian nation or the individual Indians had title and 
right of possession to any part of the water now be- 
ing used by the whites. Although these conclusions 
are based upon the failure of its lawyers to put the 
foundations of title of the government in issue and 
thereby place the defendants upon notice as to the 
claims against which they would be required to de- 
fend, the result, even if final, would not shock the 
conscience. 


For, even if some Indians have been stirred up, 
not entirely disingenuously, to claim this as another 
wrong perpetrated by the whites, the rights of the 
Indians are not really involved. Were the govern- 
ment to confess its agents had robbed the Yakimas® 
by failure to appropriate water for this land, there 


43) The unbounded confidence expressed by the Supreme Court in 
negotiators for the government has had to be modified. See Justice 
Douglas dissenting in Northwestern Bands of Shoshone Indians v. 
United States, 324 U. S. 335, at pages 358, 361-362, 65 S. Ct. 690, 
89 L. Ed. 985. The validity of claims for compensation under appro- 
priate circumstances has been fully recognized. United States v. Alcea 
Band of Tillamooks, 329 U.S. 40, 67 S. Ct. 167, 91 L. Ed. 29. 

But no compensation should be given the Indians at the expense 
of the whites who have purchased land titles from the government 
and have vested right. Another attempt to do this in which no In- 
can were involved is found in United States v. Otley, 9 Cir., 127 F. 

8. 


53 


is today on the reservation sufficient unused waters 
to irrigate all the cultivatable land on the Ahtanum. 
It is true it cannot be shown that the application of 
this water is economically feasible because of the 
very high cost of application. But, if an ethical prin- 
ciple of fairness to a conquered and dependent people 
is involved, money considerations should not be 
weighed. There should be some morality in the deal- 
ings of the government agents. Even if the Indians 
are justly aggrieved, the government should not pur- 
sue a system of Indian-giving with the white owners 
off the reservation. It is not just to encourage them 
to spend more than a generation building communi- 
ties on the basis of this water, and then arbitrarily 
confiscate it on the basis of a claimed reservation 
never expressed in words for almost a century.© 


However, if it be determined that there are 
property rights of various individual Yakima In- 
dians which have been violated by the use of water 
on lands off the reservation, then the government 
must put itself in a position where those claims can 
be defined, defended against and determined with 
clarity. 


In order to have any relief, the government must 
: state as to what lands the United States seeks to 


@) C. Horowitz, Riparian & Appropriation Rights to the Use of 
Water in Washington, 7 Wash. L. Rev. 197, 200. 

In Broder v. Natoma Water & Mining Co., 101 U. S. 274, 25 L. 
Ed. 790, it was held that the rights of water appropriators on public 
domain, which the government by its conduct had recognized and 
encouraged, would be protected even without congressional legis- 
lation. In Isaacs v. Barber, 10 Wash. 124, 38 P. 871, 30 L. R. A. 665, 
it was held that the Act of July 26, 1866, protected appropriations of 
water made prior to the Act. 


| 
| 
| 
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*[838 ] 
establish the *use of the entire flow of the Ahtanum 
as appurtenant. It has never been outlined anywhere 
as to whether the government intends to parcel out 
part of the flow to patentees on the reservation, and, 
if so, in what quantities and to what specific parcels. 
The attorneys for the government have never stated 
whether they recognized a distinction between use of 
part of this water by an Indian upon reservation 
lands as of a different quality from use by a white 
man on such lands before or after patent. If the 
whole flow of the Ahtanum is claimed for the Indians, 
it is a question as to whether the government recog- 
nizes a right in a white successor to an Indian holder 
of a trust patent who later has been permitted to 
patent and sell his allotment. 


There are some of these individual allotments 
held by trust patent which border upon the stream. 
It is a question whether the government claims such 
parcels have greater, less or equal rights with parcels 
far up on steep hillsides.© There were some of these 
parcels upon which appropriations of water were 
actually and beneficially applied at an early date.® 
There has been no statement as to whether it is 


“The mere fact that a tract of land touches a stream at one 
point does not make such land riparian at other points on the stream, 
or to the whole of the stream. The riparian right of such land, or the 
owners thereof, is confined to the points where the land abuts upon 
the stream.” Miller v. Baker, 68 Wash. 19, 122 P. 604, 605. 

@) If there be any claim that there was actually more water ap- 
propriated for individual Indians before the Code agreement than 
the Indians are now receiving, there may be a basis for adjudication. 
Likewise, it might be possible for certain several tracts held in trust 
for individual] Indians to claim that such tracts are riparian to the 
stream and as such to claim such rights. Neither the pleading nor 
the pre-trial order make any such position clear. 
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contended such parcels have prior rights or only 
equal rights with parcels which were never irrigated 
until thirty years thereafter. 


Since the government cannot recover upon a 
elaim of right of the Yakima Indian nation as an 
entity, but only as the trustee for several individual 
Indians who hold trust patents respectively, the claim 
of each respective owner must be specifically set up 
and proved, and further there must be proof of acts 
of some defendant or defendants which interfere 
with the trust owners of particular pieces of prop- 
erty, before the government can require any land- 
owner north of the boundary to plead or prove his 
claim to ownership of a water right. 


Further pre-trial conferences and trial, if need 
be, will be had to accomplish these purposes, if the 
government requests such action. If no motion is 
made within a reasonable time, the cause will be 
dismissed on the merits, since the government has 
failed to prove a water right reserved for any spe- 
cific tract and has failed to prove that any of its 
wards have been injured by any defendant. 


The appropriate record may be presented to the 
Court by defendants. 


SUPPLEMENTAL OPINION 
The lawyers for the government demand clari- 
fication of the original opinion, pointing to some 
minor errors which have now been corrected. 
Throughout this case, these lawyers have been driven 
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by a blind obsession that they could turn the clock 
back for one hundred years and take away from 
owners of land patented to them by the United States 
vested rights appurtenant to each parcel under the 
municipal law of the state without compensation.® 


This Court has consistently held, as was held in 
the opinion which these lawyers request the Court to 
explain to them, that water rights appurtenant to 
such lands could be questioned only by the owner of 
a particular parcel who alleged and proved affirma- 
tively that he owned a water right prior in time and 

*[839 ] 

superior in right to that of *the one who has proved 
to have interfered with his enjoyment of the usu- 
fruct. Because such individual claims were neither 
pleaded, set forth in the pre-trial order, nor proved, 
the Court held that the patentees of lands outside the 
reservation on which water was being used were not 
required affirmatively to set up and prove their own 
claims. 


It is axiomatic that, in all litigation over real 
estate, the plaintiff must recover on the strength of 
his own title. There are two advantageous aids. If 
plaintiff has title deeds which vest him with owner- 
ship in fee even if he be out of possession, or if, on 
the other hand, he claims ownership and is in actual 
possession, he may demand that the adversary allege 
and prove facts showing adverse claim. 


@ See for similar persistent and unreasoning zeal United States 
v. Walker River Irr. Dist., D. C. Nev., 11 F. Supp. 158 and particularly 
United States v. Walker River Irr. Dist., D. C. Nev., 14 F. Supp. 10. 
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This proceeding is not, as these lawyers seem to 
believe, of a kind with quo warranto brought by the 
Crown against these defendants for usurpation on 
the theory that nil tempus occurit regi and to lie 
rebutted only by affirmative and independent proof 
by muniments of a title unquestioned since the mind 
of man runneth not to the contrary and specifically 
to the time of the accession of Richard I, of glorious 
memory, in the year of Our Lord, 1187. 


The lawyers for the government did not present 
a claim for any individual tract of land as trustee of 
the naked legal title for the equitable owners who are 
Indians. The body of lands have been allotted in 
severalty to respective Indian owners. Neither did 
they allege, claim or prove by written documents title 
to any specified water right appurtenant to a par- 
ticular allotment. On the other hand, they did not 
plead, claim or prove possession by user and benefi- 
cial application of any defined water right on any 
allotment.® 


Instead, although the theories have never been 
exactly defined, these lawyers seem to claim a water 
right for the entire body of irrigable land on the 
reservation in this watershed. Although this is dis- 
claimed, such a pretension cannot be supported ex- 


@ The government showed, as to each parcel involved herein, 


_ the date of allotment, the present owner, the number of acres irri- 


gated and the date of first irrigation, the number of irrigable acres 
and the ditch or ditches serving each parcel. It set forth a claim of 
4.4 acre feet for each irrigable acre. There is nothing in the record 
to establish the amount of water beneficially used on each parcel or 
the date of first use of any specified amount. Specifically, there is 
nothing in the record to indicate that 4.4 acre feet has ever been used 
beneficially on any acre within the reservation. 
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cept as a claim to the entire flow of the Ahtanum for 
the entire body of reservation land. The basis of this 
claim is that the makers of the Treaty of 1855, signed 
by commissioners of the government and certain 
headmen of the confederated tribes, reserved the 
waters of the Ahtanum in perpetuity for whatever 
use might be devised for them in centuries to come. 
There is no doubt the United States, as owner and 
sovereign of the whole area, might have so reserved 
both the land and all the water. The Court held, in 
the opinion, that the language of the treaty would not 
bear such a construction. The Court held as a fact 
that no intention of the treaty makers which en- 
visaged any application of water in quantities could 
be implied from the circumstances surrounding the 
creation of the reservation. The Court held that ne- 
cessity would imply that the parcels touching the 
river bank be not deprived of water for cooking and 
domestic uses, irrigation of gardens and the watering 


of stock. No claim, however, was made on this © 


basis for any parcel. 

The lawyers for the government say they do not 
claim the entire flow of the stream, but only 4.4 acre 
feet per acre per annum for each acre of the entire 
body of irrigable land—in other words, nearly 22,000 
acre feet—which is more water than the entire 
stream of the Ahtanum flows during any irrigation 
season. Again, the claimed basis of this afterthought 

*(840] 
is the Treaty of 1855. The *Court held that specific 
measurement of water for beneficial use on a parcel 
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of land is a characteristic of the custom of miners 
developed in the gold fields of California in 1848. 
This miners’ custom was not adapted for use in 
irrigating agricultural lands until some years there- 
after. 


The short answer to the proposition that water 
was appropriated for the use of this entire tract is 
that the doctrine of appropriation required con- 
tinuous beneficial application of the corpus of the 
water upon the particular tract of land. No one 
pretends to say that any amount over one quarter of 
the flow of the Ahtanum was ever given application 
on any portion of this tract during all the hundred 
years since the treaty.© The lawyers for the govern- 
ment did not prove title to and did not prove posses- 
sion of the corpus of the water at any time to give 
color to their present claim. 


The Court held such an appropriation was not 
contemplated by the treaty makers in 1855. Long 
after and in 1866, the government first recognized 
the doctrine of appropriation as available against 
government rights. It is true that the doctrine of 
appropriation, after it was developed, protected a 
party who gave open and public notice of intention 
to appropriate a specific quantity of water and who 
within a reasonable time thereafter commenced 
works sufficient to carry the specified amount of 

@ In order to bolster its claim, the government in recent years 
has split up the water to which certain allotments may have been 


entitled under the law of prior appropriation and has spread it over 
the entire area of irrigable land within the reservation. 
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water, and thereafter, also within a reasonable time, 
actually made beneficial application of the entire 
amount claimed to the body of land in question. 


There was no such intention evinced by the 
treaty, as the previous opinion points out. There 
were only sporadic appropriations by individual In- 
dians for the benefit of particular tracts before the 
state was admitted to the Union. As noted above, 
there has never been use of the amount of water now 
claimed on the whole body of the reservation. Neither 
the United States nor the Indians have built works 
to this day which are capable of carrying the amount 
of water now claimed during the irrigation season. 


Two events happened near the same time which 
negative the present claims of the agents. First, in 
1889, the State of Washington was admitted to the 
Union. Second, after 1887, the bulk of the lands of 
the Yakima Indian Reservation were allotted in 
severalty.© The Court held, in the opinion, that 
Washington was admitted on an equal footing with 
the original thirteen states, and that, while the state 
must recognize vested rights, her people could enact 
a municipal law governing the fields of real property 
and water rights, which would be binding upon all, 
including the United States. Thereafter, except for 
rights vested before that date, water rights could 
not become appurtenant to lands to which even the 
United States held title unless the local statutes and 


@ The Act authorizing the allotment of lands within the Yakima 
Indian Reservation was passed in 1887, 24 Stat. 388. Allotment of 
such land was substantially completed in 1898. 


| 
' 
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law were followed. The government, as landowner, 
whether in its own right or as trustee of a particular 
tract for an individual Indian allottee, held under 
the same incidents as an individual owner of prop- 
erty in the state. The Court held that the government 
agents had neither reserved the entire flow, made an 
appropriation therefrom, nor evinced an intention of 
making an appropriation for the entire body of such 
lands before the state was admitted to the Union. 


After the admission of Washington to the Union 
and the allotment of the lands in severalty, water 
rights could only become appurtenant to particular 
parcels thereof. 

* [841] 

*By administrative acts, the government officers 
and agents negatived the broad claims now put for- 
ward. First, in 1908, after the state law was para- 
mount as to water rights, a Secretary of the Interior, 
who was on the ground and was in possession of the 
facts, approved the allocation of the water of the 
Ahtanum three-fourths to the landowners off the 
reservation and one-fourth to the allottees of the 
reservation. Second, in 1925, the United States At- 
torney of the District acquiesced in the adjudication 
of the waters of the Ahtanum among the owners off 
the reservation provided there was no attempt to 
settle the priorities between them and the one-fourth 
of the flow which was being applied within the limits 
of the reservation. 


The Court held such acts have important con- 


Sequences. They show that there was no intention to 
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make the claim here until a false construction of the 
Winters case awakened the power-grasping instincts 
of the bureaucrats. In addition, each was a definite 
administrative construction of the treaty and rights 
of the government, the Indians, and those patentees 
of lands outside the reservation, which cannot now 
be reversed. 


The Court believes from the proof in the record 
that claims could be defined for many of these par- 
cels under the riparian doctrine or under the theory 
of beneficial appropriation which the Court would 
enforce. Therefore, a further pre-trial conference 
was ordered in order to define these claims. The 
Court recognizes that, by their acts, the agents of the 
government may have prejudiced the claims of some 
of these parcels. It may be that riparian lands on 
the lower portions of the stream have acquiesced so 
long in the water being used elsewhere that their 
rights may now be lost. It is also indicated that the 
agents may have taken water rights in part from 
particular parcels which had a prior appropriation 
and given these to other parcels which had no such 
rights. This was a violation of local law and a wrong 
to the individual ward, of which no trustee should 
have been guilty. The progressive enlargement of the 
system serving reservation lands after 1908, the 
addition of new ditches until 1915 at least and the 
successive new lands watered since 1908 with the 
same amount of water indicate abandonment by the 
United States and individual allottees of the right 
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to water which has been beneficially used on other 
allotments. 


The lawyers for the government realized the 
difficulty with their present position when they came 
to consider the situation of the patentees of what 
were formerly reservation lands. Such parcels were 
no longer in government ownership, but had been 
patented long after many of the lands outside the 
reservation. Likewise, some of them may have had 
early water rights. If these were included as plain- 
tiffs, which was logical, the right enforced by the 
agents would not be a strictly Indian right. Besides, 
it would place these late buyers of land parcels in a 
favored position over the pioneer patentees direct 
from the government who had been beneficially ap- 
plying this water for over sixty years in building an 
empire out of the wilderness. On the other hand, it 
could be claimed that the water right was strictly an 
Indian right which did not pass to a white purchaser. 
The dilemma has no solution. These subsequent 
transferees of Indian lands, of course, claimed by 
right of the original sovereignty of the government. 
But the lawyers for the government took no position. 
Therefore, the necessity for further pre-trial con- 


ferences is manifest. 
If the lawyers for the government persist in the 


recalcitrant attitude and policy of obstruction which 
has been adopted all through the case, the complaint 


will be dismissed for want of prosecution. 


